All provisions contained in this document are expressly non-binding, are set out for discussion purposes only and are part of the ongoing negotiations between North Carolina State University and _______________.  There is no legal or other commitment by any party as to any of the provisions in this document unless and until the necessary internal approvals have been given and a formal written agreement has been signed by authorized signatories of both parties.

COLLABORATIVE RESEARCH AGREEMENT 

This agreement ("Agreement") is effective as of the last signature date below ("Effective Date") and is between North Carolina State University ("NCSU"), a non-profit educational and healthcare institution located in Raleigh, North Carolina, and ________________________ ("[Name] ") a non-profit _________________ institution located in ____________________.

WHEREAS, the collaborative research program contemplated by this Agreement is of mutual interest and benefit to NCSU and [Name], and will further the instructional and research objectives of NCSU in a manner consistent with its status as a non‑profit research institution.

NOW, THEREFORE, the parties agree as follows:

ARTICLE 1 ‑ STATEMENT OF WORK

NCSU and [Name] agree to use their best efforts to perform the collaborative research program described in the description of the research to be performed hereunder ("Research Program"), a copy of which is attached to this Agreement as Exhibit A.  The Research Program clearly defines the responsibilities of each party in the performance of the research hereunder.

ARTICLE 2 ‑ INDEPENDENT CONTRACTOR

NCSU's relationship to [Name]  under this Agreement will be that of an independent contractor and not an agent, joint venturer or partner of [Name].
ARTICLE 3 ‑ PRINCIPAL INVESTIGATOR

The Research Program at NCSU will be supervised by _______________ ("NCSU Investigator").  The Research Program at [Name]  will be supervised by ___________ ("[Name]  Investigator").  If, for any reason, either investigator is unable to continue to serve as principal investigator at their site and a successor acceptable to both NCSU and [Name] is not available, this Agreement will be terminated in accordance with Article 7 below.

ARTICLE 4 ‑ CONSIDERATION

It is understood and agreed that NCSU and [Name] will each be responsible for their own expenses incurred in the performance of the Research Program.  Neither party is under obligation to fund the conduct of the Research Program by the other party.  Neither party will obtain funding for the Research Program from a third party, other than the U.S. Government, in which such third party gains rights in the research conducted hereunder without the prior written consent of the other party.

ARTICLE 5 ‑ PERIOD OF PERFORMANCE

The research will be conducted during a            year period commencing on                , 20   and concluding on or before                .  This Agreement will be renewable for additional periods upon the mutual consent of the parties by a new agreement or by amendment hereto expressed in writing.

ARTICLE 6 ‑ RESEARCH REPORTS

Each party will promptly, fully and confidentially inform the other party of the results of the research conducted hereunder.  NCSU and [Name] will consult with one another at mutually agreed times and intervals regarding the progress of the Research Program.

ARTICLE 7 ‑ TERMINATION

Either party may terminate the Agreement for any reason by giving thirty (30) days prior written notice to the other party.  Articles 8, 10, 11, 12, 13 and 18 shall survive the termination or expiration of this Agreement.

ARTICLE 8 ‑ CONFIDENTIAL INFORMATION

Each party shall disclose their Confidential Information to the other party in writing, marked “Confidential,” and in sufficient detail to enable the other party to fully evaluate the same. If Confidential Information is provided orally, visually or in another non-tangible form, the Confidential Information will be reduced to written form, marked “Confidential”, and submitted to the receiving party within thirty (30) days of the disclosure. Specifically excepted from this definition is all information:  (a) known by the receiving party at the time of disclosure; (b) publicly disclosed except by breach of this Agreement; (c) rightfully received by the receiving party from a third party without an express obligation of confidence; (d) independently developed by the employees or agents of either party without any knowledge of the confidential information provided by the other party; or (e) required to be disclosed by law or judicial action.  The party receiving the Information agrees to hold that Information in trust and confidence for the transmitting party, using the same care and discretion that the receiving party uses with similar Information which it considers confidential.  The receiving party will not use Information other than for the benefit of the two parties and relating to the Agreement and except as may be provided for in Article 9 regarding publication herein, neither party will disclose such information without authorization from the other party. This provision shall remain in effect for a period of 5 years from the date of disclosure.

ARTICLE 9 - TRANSFER OF MATERIALS

In the course of the research hereunder, NCSU and [Name] may transfer certain research materials to one another (the " Original Materials").  For the purposes of this Agreement, "Materials" shall include the Original Materials plus unmodified derivatives, progeny.  Any modifications of the Material made by the receiving party shall be owned by the receiving party; provided, however, that the providing party shall retain ownership of any form of the Material contained therein.  Materials provided hereunder shall remain the property of the providing party and shall be used by the receiving party solely for the purpose of the Research Program and for no other purpose.  Specifically, the receiving party shall not be entitled to use the Material of the providing party and/or Modifications thereof for commercial purposes without the prior written consent of the providing party.  Materials of the providing party shall be used only under the direct supervision of the receiving party's principal investigator and only at the receiving party's institutional facilities.  At the completion of the Research Program or termination of this Agreement, any unused Materials shall, at the sole discretion of the providing party, be either destroyed or returned to the providing party.  Materials shall be provided by one party to the other party only after completion and execution of the Materials Transfer Record attached hereto as Exhibit B.  In no event may Materials of the providing party or modifications thereof be used by the receiving party in human subjects, including diagnostic purposes.  All Materials received hereunder shall be used by the receiving party in accordance with all applicable state and federal, including NIH, guidelines and regulations.

ARTICLE 10 ‑ PUBLICATION AND OTHER USE

Both parties shall be free to use the results of the Research Program for their own internal teaching, research, educational, clinical and publication purposes without the payment of royalties or other fees to the other party.  For purposes of clarification, internal teaching, research, educational, clinical and publication purposes shall not be interpreted to include any research or other collaborations with any commercial third party.  In consideration of the collaborative nature of the research hereunder, NCSU and [Name] agree that the first publication of the results of the Research Program shall be a joint publication, with authorship determined by usual academic standards.  Notwithstanding the foregoing, in the event that one party elects to publish the results of the Research Program performed at its site, the publishing party shall provide a copy of the proposed publication or presentation to the non-publishing party for review at least thirty (30) days prior to submission to a publisher thereof.  If the non-publishing party determines that the proposed publication or presentation contains subject matter 

requiring patent protection, the publishing party shall delay publication or presentation for up to an additional sixty (60) days for the filing of patent applications.  Such publication or presentation shall contain appropriate acknowledgement of the role and contribution of the non-publishing party in the Research Program.

ARTICLE 11 ‑ INVENTIONS

It is recognized and understood that certain existing inventions and technologies are the separate property of [Name] or NCSU, and are not affected by this Agreement, and neither party shall gain any rights in such separate inventions and technologies.  Any new invention, development, or discovery resulting from the Research Program ("Invention") shall be promptly and confidentially disclosed in writing by one party to the other party.  Ownership of Inventions shall reflect inventorship as determined by U.S. patent law, if patentable, and shall be determined by mutual consent between the parties, if not patentable. In the event of joint ownership of an Invention, NCSU and [Name] shall enter into an inter-institutional agreement for the subject Invention concerning the sharing of all invention management responsibilities, i.e., based upon the parties' relative contributions to the subject Invention.  Each party shall retain a non-exclusive royalty-free license to use any Inventions developed hereunder for its own internal research purposes only.

[Name – if for-profit] shall have a first option, without option fee other than the reimbursement of NCSU for all patent expenses for the subject invention incurred prior to and during the option period and appertaining license negotiation period, to acquire an exclusive royalty-bearing commercial license to NCSU's rights in any Inventions solely owned by NCSU, such option to extend for ninety (90) days from the date of disclosure.  Upon [Name]'s exercise of its option, the parties shall negotiate a license agreement in good faith for a period of ninety (90) days (the "Negotiation Period").  If, at the end of the Negotiation Period, the parties are unable to reach agreement on the terms of a license, then NCSU shall be free to offer a license to third parties.
ARTICLE 12 - Warranties
Each party will be responsible for its own negligence or willful misconduct from its performance of its obligations under this Agreement. 

Any Material delivered pursuant to this Agreement is understood to be experimental in nature, and THE PROVIDING PARTY MAKES NO REPRESENTATIONS AND EXTENDS NO WARRANTIES OF ANY KIND, EITHER EXPRESS OR IMPLIED REGARDING THE MATERIAL AND/OR MODIFICATIONS THEREOF.  THERE ARE NO EXPRESS OR IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, OR THAT THE USE OF THE MATERIAL AND/OR MODIFICATIONS THEREOF  WILL NOT INFRINGE ANY PATENT, COPYRIGHT, TRADEMARK, OR OTHER PROPRIETARY RIGHTS OR THAT THE MATERIALS AND/OR MODIFICATIONS THEREOF WILL NOT POSE A HEALTH OR SAFETY RISK.

ARTICLE 13 ‑ USE OF A PARTY'S NAME

Neither party will, without the prior written consent of the other party:  (a) use in advertising, publicity or otherwise, the name of any employee or agent, any trade‑name, trademark, trade device, service mark, symbol, or any abbreviation, contraction or simulation thereof owned by the other party, or (b) represent, either directly or indirectly, that any product or service of the other party is a product or service of the representing party or that it is made in accordance with or utilizes the information or documents of the other party.

ARTICLE 14 ‑ NOTICE

Any notice or other communication required or permitted under this Agreement will be in writing and will be deemed given as of the date it is:  (a) delivered by hand, or (b) mailed, postage prepaid, first class, certified mail, return receipt requested, to the party at the address listed below or subsequently specified in writing, or (c) sent, shipping prepaid, return receipt requested, by national courier service, to the party at the address listed below or subsequently specified in writing:



As to NCSU:





As to [Name]:
_________________________
_________________________ 
_________________________ 
_________________________

Neither party may assign, delegate or otherwise transfer any of its rights or obligations under this Agreement without the prior written consent of the other party.

ARTICLE 15 ‑ ENTIRE AGREEMENT

This Agreement and all attached Exhibits contain the entire agreement and understanding between the parties as to its subject matter.  It merges all prior discussions between the parties and neither party will be bound by conditions, definitions, warranties, understandings, or representations concerning such subject matter except as provided in this Agreement or as specified on or subsequent to the effective date of this Agreement in a writing signed by properly authorized representatives of the parties.  This Agreement can only be modified by written agreement duly signed by persons authorized to sign agreements on behalf of both [Name] and NCSU.

ARTICLE 16 ‑ WAIVER

The failure of a party in any instance to insist upon the strict performance of the terms of this Agreement will not be construed to be a waiver or relinquishment of any of the terms of this Agreement, either at the time of the party's failure to insist upon strict performance or at any time in the future, and such terms will continue in full force and effect.

ARTICLE 17 ‑ SEVERANCE

Each clause of this Agreement is a distinct and severable clause and if any clause is deemed illegal, void or unenforceable, the validity, legality or enforceability of any other clause or portion of this Agreement will not be affected thereby.

ARTICLE 18 ‑ GOVERNING LAW

This Agreement is entered into in the State of North Carolina and must be interpreted in accordance with and its performance governed by the laws of the State of North Carolina, without reference to its conflicts of laws provisions.  Any and all litigation relating to this Agreement or the parties' performance hereunder must be in the State Courts of North Carolina with the venue being Wake County.  The parties consent to the jurisdiction of those courts.

This Agreement is subject to all of the United States laws and regulations controlling the export of technical data, computer software, laboratory prototypes and other commodities and technology.  It is understood that NCSU is subject to United States laws and regulations controlling the export of technical data, computer software, laboratory prototypes and other commodities (including the Arms Export Control Act, as amended and the Export Administration Act of 1979), and that its obligations under this Agreement are contingent on compliance with applicable United States export laws and regulations. The transfer of certain technical data and commodities may require a license from the cognizant agency of the United States Government and/or written assurances by the Company that the Company will not export data or commodities to certain foreign countries without prior approval of such agency. NCSU makes no promise or representation that a license is not required nor that, if required, it will be issued.

ARTICLE 19 – Breaches

In the event an action or any proceeding is commenced regarding a breach, violation, or threatened breach or violation of any of  the covenants, duties, or obligations under this Agreement, the prevailing party in any such action or proceeding shall be entitled to seek reasonable attorneys’ fees and costs incurred in: (a) enforcing its rights hereunder, and (b) enforcing and/or collecting upon any judgment, decree, or order entered and for such other relief as may be awarded.

The failure of the disclosing party to require the performance by receiving party of any provision of this Agreement shall in no way affect the rights of the disclosing party to enforce the same in the future, nor shall the waiver by the disclosing party of any breach, violation, or threatened breach or violation of any provision of this Agreement be construed as a waiver of any subsequent breach, violation, or threatened breach or violation of the Agreement by receiving party. The waiver of a breach of any term or condition of this Agreement will not constitute the waiver of any other breach of the same or any other term.

ARTICLE 20 ‑ TITLES

All titles and articles headings contained in this Agreement are inserted only as a matter of convenience and reference.  They do not define, limit, extend or describe the scope of this Agreement or the intent of any of its provisions.
IN WITNESS WHEREOF, the parties hereunto set their hands and seals.

NCSU University




Company
By: _____________________


By:  ________________________

Name: ___________________


Name:  ______________________

Title:______________________

Title:  _______________________

Date executed:  ___________


Date executed:  ______________

Read and Understood:

_____________________________________

Principal Investigator at NCSU

Name: ___________________

Title: ____________________

Date: ____________________ 

EXHIBIT A ‑ RESEARCH PROGRAM

EXHIBIT B - MATERIALS TRANSFER RECORD

______________________________ ("Providing Party")



__________________________________

to

_______________________________ ("Receiving Party")



__________________________________

Original Material/Amount: ______________________________________

1. The Providing Party shall supply the Original Material described above to the Receiving Party solely for the conduct of the research program described in the Collaborative Research Agreement between the parties, effective _______ (the "Agreement").

2. This transfer of Original Material shall be governed by the terms and conditions of the Agreement.

AGREED:

Providing Party Investigator:


Receiving Party Investigator:

By:  __________________________

By:  __________________________

Name:                                                           (date)

Name:                                                         (date)
NCSU University Institutional Approval:

(required prior to transfer of material)

By:  ___________________________

Name: 



(date)

Title:   
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